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EDITORIAL NOTES. 


MAYER V. MuToHLER, 50 N. J. L. (21 Vr.) 162, is a very impor- 
tant decision on the Mechanic’s Lien Law, and will greatly increase 
the efficiency of the law in favor of material men against the con- 
tractor by means of the notice under Section 3 ; and the decision 
has been repeated in Budd v. School District, Dec. 10, 1888, 16 
Atl. Rep. 194. It was generally thought that if no money was 


actually due from the owner to the contractor at the time when the 
notice was served the notice was of no avail. The Chief Justice 
says in the lattercase: ‘‘ This ruling had considerable support from 
the views expressed in Kirkland v. Moore, 40 N. J. L. (11 Vr.) 106 
and Craig v. Smith, 37 N. J. L. (8 Vr.) 549, but since the trial of 
the present case the subject has fallen under the consideration of 
the Court of Errors in Mayer v. Mutchler, and the law has been 
settled adversely to such intimations. The court of last resort in 
the case referred to establish the doctrine that under one of these 
nutices the owner must retain a suffivient sum to pay the claim 
either out of the money then due or out of that which may there. 
after become due under the contract.’’ This overrules the decision 
of Williams, Adv. Mast., in Bowlby v. Willison, 11 N. J. L. J. 42. 





JUDGE DEPUE ina recent case in the Supreme Court, State v. 
Hoagland, 16 Atl. Rep. 166, explains clearly the rule adopted by 
the courts in this state in regard to the validity of classifications of 
cities for the purpose of legislation. Hesays: ‘‘It is incontest- 
able at this day that population may be made the basis of classifi- 
cation in statutes relating to municipal bodies and their police 
powers. The power of the Legislature to legislate within that 


sphere on a classification on the score of population has been set 
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at rest by two recent decisions. I refer to Randolph v. Wood, 49 
N. J. Law 85, 7 Atl. Rep. 286, which was affirmed by the Court of 
Errors, 50 N. J. Law (21 Vroom) 175, Atl. Rep. 271, the opinion of 
Mr. Justice Knapp in the Supreme Court being adopted as the 
opinion of the court, and State v. Scott, 50 N. J. Law (21 Vroom), 
15 Atl. Rep. 272, decided by the Court of Errors by a unanimous 
vote, the opinion of Mr. Justice Van Syckel in that case being the 
opinion of the entire court. Randolph v. Wood was decided upon 
an act entitled ‘‘ An act concerning cities of the third class,’ ap- 
proved April 20, 1883 (Supp. Revision, p. 527, § 129) and framed 
in compliance with the classification act of 1882. It enacted that 
in cities of the third class the term of office of the legislative body 
should be for as many years as there were members from each 
ward, and provided for so classifying members that the term of one 
member from each ward should expire each year and one member 
from each ward should be elected for each year. The act wrought 
a radical change in the organization of cities within its purview, 
and was conspicuously a regulation of internal affairs, and in the 
classification act of 1882 cities of the third class were those witha 
population of less than 12,000, excluding cities bounding upon the 
Atlantic Ocean, which were seaside or summer resorts. The act 
was upheld by this court and the Court of Errors as a constitution- 
al exercise of legislative power.”’ 

The case of State v. Hoagland is important in that it decides that 
an act is not unconstitutional because it declares that none of its 
provisions shall take effect in any city until accepted by a ma- 
jority of the legal voters of the city. The court referred to an En- 
glish act known as Gilbert’s Act, 22 George III. c. 83, and other 
English statutes as illustrations of this sort of legislation, and said 
they had been put in force without scruple. Gilbert’s act pro- 
pounded a new scheme for the employment of the poor for the 
adoption of any township or parish on the approbation of two- 
thirds of the owners or occupiers of land at a public meeting. ‘*‘ In 
a series of acts of Parliament which are cited in 7 Jac. Fish. Dig. 
10175, agreements to adopt an acceptance are made conditions on 
which acts of Parliament take effect in localities to which they ex- 
tend. In all litigations over poor rates and poor laws—and they 
are not few—no intimation has been made of a doubt that these 
acts were laws enacted in Parliament. Corporations are organized 
under the general corporation act by a certificate filed by the cor- 
porators. Corporators filing the certificate do not create the cor- 
poration. On such a certificate as the Legislature prescribes being 
filed, the corporation comes into existence by the legislative will.” 
A provision ina municipal charter, or a supplement to it that it 
should not take effect unless accepted by the inhabitants, is not a 
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delegation of legislative power. The acceptance is submitted to 
the inhabitants of the municipality as corporators and not asa sove- 
reign part of the people and their vote is an act of acceptance and 
not of legislation. Paterson v. Society, 24 N. J. L. 385-396; 1 Dill. 
Mun. Corp. § 23 and note.”” He adds: ‘‘It will be observed that 
it is not a constitutional requirement that the laws regulating the 
internal affairs of municipalities shall be uniform.’’ The Legislature 
had power before to submit laws for acceptance, and this power is 
not taken away by implication. ‘‘The legislative prerogative may 
stand and full effect be givea to the constitutional limitation. If 
the law be a general law within the meaning of the constitution the 
power of the Legislature has been exercised within the constitu- 
tional limitations, and it is self-evident that if the Legislature may 
submit a law for acceptance, a law based upon a valid classification 
and submitted to all of the ciass that may accept it, is a general 
law, and its generality is not detracted from, though some may not 
choose to accept it. Every law conferring discriminating powers 
may occasion diversities. The infirmity is notin the law. Diversity 
arises from the execution of it.’’ 


THE decision of the New Jersey Supreme Court at the last term 
in The Press Printing Co. v. State Board of Assessors, 16 Atl. Rep. 
173 is supplementary to the decision in Evening Journal Association 
v. State Board, 47 N. J. L. (18 Vr.) 36. In that case it was held 
that a company engaged in publishing a newspaper is not a manu- 
facturing company, and is not within the exception in Section 4 of 
the act imposing state taxes on certain corporations, P. L 1884, p. 
232. This section is as follows: That all other corporations incor- 
porated under the laws of this state, and not hereinbefore provided 
for, shall pay a yearly license fee or tax of one-tenth of one per cent. 
on the amount of the capital stock of such corporations; provided 
that this act shall not apply to railway, canal or banking corpora- 
tions, or to savings banks, cemeteries or religious corporations, or 
purely charitable or educational associations, or manufacturing 
companies or mining companies doing business in this state.”’ 

In the recent case of the Press Company the court held that when 
a publishing company carries on also the business of *‘ printing, 
publishing and selling books, blank books and stationery, and 
the general business of job printing,’ the capital invested in that 
part of the business is exempt from the tax imposed by this section 
and that only such part of the capital stock as is invested in the 
business of publishing a newspaper is subject to the tax. In this 
case the company’s books showed what part of their capital was 
invested in each part of the business. 

In the course of the decision Judge Depue said the obvious pur- 








36 THE NEW JERSEY LAW JOURNAL. 


pose was to exempt from this species of tax capital invested in the 
manufacturing or mining business in this state. 

It seems to have been assumed in all the decisions on this section 
that the words ‘‘ doing business in this state’’ apply to manufac- 
turing companies as well as to mining companies. In the case of 
the American Glucose Co. v. The State,43 N. J. Eq. (16 Stew.) 280 it 
wasclaimed that the company were entitled to the exemption because 
they had an officer in this state with agents here who transacted 
ordinary official business here, registering the same and keeping 
account. It appeared that they had a capital of $13,000,000 and 
had a large factory in Buffalo and carried on their manufacturing 
and selling there and in other cities outside of this state. Vice 
Chancellor Bird held that they were not a manufacturing company 
carrying on business in this state and were not entitled to the ex- 
emption, and this opinion was affirmed by the Court of Errors for 
the reasons given by the Vice Chancellor. 

In the next two cases the Vice Chancellor met with the question 
whether manufacturing companies which carried on no business 
anywhere should be enjoined from exercising corporate functions 
for non-payment of the tax, and he held that they should not. 
Faure Electric Light Co.’s case, 43 N. J. Eq. (16 Stew.) 411, and 
New York File and Sharpening Co.’s case, Ibid. 413. 

It will be observed that the application of the words ‘‘ doing 
business in this state’’ to manufacturing companies depends on the 
absence of a comma after those words. If there were a comma 
there, there would be no more reason for applying the words to 
manufacturing companies than to any of the other associations 
mentioned in the exception. They would clearly belong to mining 
companies alone. It isan old rule that punctuation is of no ac- 
count in the construction of a deed, and it is much less to be de- 
pended upon in the construction of a statute, for in that case it is 
wholly the work of an engrossing clerk after the act is passed. 
The present statute is a curious illustration of how a change of 
punctuation may be made in the engrossing of a bill so as to change 
the apparent meaning of it. In this section as the bill was passed 
by the Senate the exception ended with the words ‘or mining or 
manufacturing corporations.’’ See Senate Journal 1,044. The bill 
as thus amended went back to the house and the amendments were 
not concurred in, and on April 10 a committee of conference was 
appointed and they agreed upon amendments which were adopted 
and became the law without further action on the part of either 

house, except the engrossing and signing by the officers. Accord- 
ing to the Senate Journal, p. 1,120, the amendment agreed upon 
was to ‘‘strike out the words ‘or manufacturing or mining com- 
panies or corporations’ and insert instead thereof the words ‘or 
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manufacturing companies, (comma) or mining companies carrying 
on business in this state.’’’ This clearly shows the intention te 


_confine these last words to mining companies, for if not the 
words would have been added to the sentence as it stood, but in- 


stead of this the whole sentence was remodelled and the word ** com- 
panies,’’ witha comma,was inserted after the word ‘ manufactur. 
ing.’’? This report was engrossed asa part of the bill, but the comma 
was left out. Who shall say that the omission of the comma should 
determine the meaning of the act? The sentence is ambiguous in 
that it cannot be said with certainty whether the words ‘doing 
business in this state’? apply only to manufacturing companies 
and even to the other corporations mentioned. The real intention 
can only be known by enquiring into the manner in which the 
words were put together in making the final amendments which 
the two houses agreed to. It may be observed that this report is 
printed quite differently in the minutes of the Assembly, but in the 
original book of minutes the report is not inserted at all. It re- 
mains among the papers filed with the engrossed bill and is exactly 
like that which appears in the Senate Journal. 


It is well settled in this state that journals of the Legislature 
cannot be produced to contradict an engrossed bill filed in the 
office of the Secretary of State, and that a duly attested copy of the 
engrossed bill-is conclusive proof of the enactment and the contents 
of a statute. State, ex rel Pangborn v. Young, 32N. J. L. (3 Vr.) 
29. This isa decision of the Sapreme Court witha very emphatic 
opinion by Chief Justice Beasley and another by Judge Elmer, and 
it isapproved by the Court of Errors in Freeholders v. Stevenson, 46 
N. J. L. (17 Vr.) 178. There was a decision to the same effect in Cal- 
ifornia about the same time as the former opinion, Sherman v. 
Story. 30 Cal. 257, by Judge Sawyer who refers to State v. Young 
as appearing in 5 Am. Law Reg., N. §., after his opinion was writ- 
ten. In Illinois, however, there is a long series of cases in which 
it is held that the journals may be resorted to to determine whether 
an act was really adopted by the constitution, and that the question 
was one of law for the court and not to be left to the jury but that 
the court must take judicial notice of the journals and inform them- 
selves by any competent evidence within their reach, whether 
the act was properly passed or not. Young v. Thompson, 14 Il. 
297; Spangle v. Jacoby, 19 II]. 283, and these are followed and ap- 
proved by the United States Supreme Court in Illinois cases in 
Town of South Ottawa v. Perkins, 94 U. S. 260; Walnut v. Wade, 
103 U. S. 689, and Post v. Supervisors, 105 U. 8. 667. In Gard- 
ner v. Collector, 6 Wallace 499, the Supreme Court holds that the 
records may be examined to supply the date of the President’s 
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signature of a bill. Mr. Justice Miller said that general public 
statutes were taken notice of judicially by the courts and need not 
always be proved by the record. ‘‘ We are of opinion, therefore, 
on principle as well as on authority that whenever a question arises 
in a court of law of the existence of a statute or of the time when a 
statute took effect, or of the precise terms of a statute, the judges 
called upon to decide it have a right to resort to any source of in- 
formation which is in its nature capable of conveying to the judicial 
mind a clear and satisfactory answer to such a question.”’ 

He quotes the old English rule laid down by Lord Coke, 4 Inst. 26, 
that every body is bound to take notice of what is done in Parlia- 
ment, and says that if this is sound the courts cannot be debarred 
from resorting to the public record which that body makes of its 
proceedings in regard to any particular statute. 

We cannot attempt now to discuss the question, but will refer 
to the following cases: Purdy v. People, 4 Hill 384; DeBow v. 
People, 1 Denio 9; Com. Bank of Buffalo v, Sparrow, 2 Denio 97; 
Speer v. Plank Road, 22 Pa. St. 376 ; Matter of Welman, 20 Vt. 656 ; 
Supervisors v. Hernan, 2 Minn. 330; Fowler v. Pierce, 2 Cal. 165 ; 
Macculloch v. State, 11 Ind. 424 ; Fordyce v. Gardner, 20 Ohio St. 1 ; 
Swain v. Buck, 40 Miss. 268 ; Evans v. Brown, 30 Ind. 514 ; Foulke v. 
Fleming, 13 Md. 392; Mayor v. Harwood, 32 Md. 471; People v. 
Devlin, 33 N. Y. 269; People v. Sterne, 35 Ill. 121. Entirely in- 
dependent, however, of this question is the principle that when the 
meaning of a statute is ambiguous, the interpretation of it may be 
sought in the journals and even in the debates of the Legislature, 
and upon this principle it is competent to look to the journals for 
the meaning of this act imposing taxes upon certain corporations 
in this State. 

ANDREW J. CORCORAN v. LATIMER E. JONES, BUILDER, CHARLES BUCK, OWNER, 
AND OTHERS, MORTGAGEES. 
(Monmouth Circuit, November 18, 1888.) 


Mechanic’s Lien.—Z£sfate of a Tenant the land sought to be held must be stated 
Forfeited Lease—Option to Purchase—Alter- and the tenant is the owner of that estate. 


ation—Fixtures—A mendment.—A windmill 
and shaft and water pipes put upon a barn 
by a tenant who had a lease for seven months 
held to have been put there with the purpose 
of having them annexed to the land to be used 
with it and to be additions and alterations 
within the terms of the Mechanic’s Lien 
Law. 

A lien against the estate of a tenant in the 
land cannot be enforced by a claim and suit 
against the tenant as builder and the owner 
of fee as owner. The owner of the estate in 


A tenant who has forfeited his estate by 
failure to pay rent has not, after the landlord 
has re-entered, any estate that can be reached 
by Mechanic’s Lien claim. 

A right of the tenant to purchase at the 
end of the term, if he give notice at a certain 
time, is only an equitable right and not an 
estate which the Circuit Court can take 
notice of on a Mechanic’s Lien claim. 

A Lien Claim was filed for alterations and 
additions upon a barn of which B was the 
owner and J the tenant, and the owner had 
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given no consent in writing. The claim was 
against J as builder and Bas owner. The 
tenant had forfeited his lease and the land- 
lord had re-entered and afterwards the term 
expired. The tenant had an option to 
purchase within a certain time, but did not 


exercise it. e/d, that the estate of the ten- 
ant could not be held under a claim against 
the tenant as builder and the landlord as 
owner, and that even if the claim were 
amended there was no estate of the tenant 
that could be reached. 


On Mechanic’s Lien. 

The claim was against Latimer E. Jones as builder and 
Charles Buck as owner of the fee. Jones was a tenant of 
Buck’s for a term of seven months ending Oct. 1, 1886, with a 
right to purchase if notice of his election to do so were given by 
Sept. 20. Jones had alterations made in a barn without the con- 
sent in writing of Buck, and for the cost of these the claim was 
filed. The tenant made default in the payment of his rent on June 
1, and the landlord became entitled to re-enter. ‘I'he tenant did 
not give notice of an election to purchase. Testimony was taken 
and the question was argued whether any special judgment should 
be entered on the lien. The facts are more fully stated in the 
opinion. 

Mr. W. D. Campbell for the plaintiff. 

Mr. W. G. Peckham for Charles Buck, 

ScuppEr, J.: The defendant, Charles Buck, the owner in fee of 
the land described in this lien-claim and declaration, files a plea of 


non-assumpsit, and the statutory plea that the lands and premises 


are not liable toa Mechanic’s Lien. The other defendants have 


not pleaded. 

Under the first plea there can clearly be no recovery against him, 
for he had no knowledge of the articles furnished by the plaintiff 
to Latimer E. Jones, and the work and labor performed for him 
until about the time the lien claim was filed. There is no contract 
either express or implied, that would hold him for the payment. 

Under the second plea his buildings and land can only be made 
chargeable under the fourth section of the Mechanic’s Lien Law, 
and to the extent thereby indicated. 

The claim is made under the statute, for alterations and additions 
toa one-and-a-half story frame barn with shingle roof and fora 
windmill erected thereon, with the lot or curtilage whereon the 
same is erected. This is claimed to include the dwelling house, a 
valuable cottage near Elberon, with other buildings and about five 
and a half acres of land. 

The testimony and items of the lien claim show that this account 
was incurred by placing a windmill or shafts running through the 
roof of the barn framed for support, and securely and firmly held by 
digging deep holes in the earth with plates beneath them, where 
the lower ends of the masts were imbedded. There was a large 
tank outside the barn, a pump and pipes laid three feet below the 
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surface of the ground by which the water was conducted to the 
dwelling house and barn for use on the premises. This arrange- 
ment was intended to supply water wherever it was wanted, and 
the claimant furnished the windmill, pump, tank, pipes and fitting 
on the order of Latimer E. Jones, who was the tenant of Charles 
Buck, the owner, for the season of eighteen hundred and eighty- 
six. 

There was a written lease between the parties for a term of seven 
months and ten days from Feb. 18, 1886, to Oct. 1, 1886, for a rent 
of $2,500, payable in installments, $1,250 on the execution and 
delivery of the lease, and $1,250 on June 1, 1886, with right of re- 
entry on default in payment of the rent reserved. 

It is evident that these improvements were not made with the 
intention of removing them at the end of the term ; but with other 
alterations made in the building they show a purpose to have them 
annexed to the land for the uses to which they had been applied, 
and to form a permanent accession to the freehold. They are ad- 
ditions and alterations within the terms of the statute and parts of 
the realty. 

Whether the description in the lien claim of a barn with wind- 
mill erected thereon is a sufficient designation of the building 
chargeable with the Mechanic’s Lien, I do not regard as important, 
for it is amendable if it be necessary to determine the merits of the 
controversy between the parties. Suppose it to be amended to in- 
clude everything that is essential, has the claimant a lien on the 
lands of this defendant, Charles Buck, under the pleadings ? 
Unless the building be erected by the consent of the owner of the 
lands in writing, only the building and estate of the tenant shall 
be subject to the lien. Here there has not been such consent of the 
owner and there can be no judgment against his estate in the build- 
ing and Jand. 

Neither can there be a judgment against the estate of the tenant 
if he had any at the time a lien might have attached, for the action 
is against him as builder only, both in the lien claim filed and in 
the declaration. The statute requires that the claim shall contain 
the name of the owner or owners of the land and of the estate 
therein on which the lien is claimed. As the owner could not 
be charged in this action because the addition and alteration 
was erected by a tenant without his consent in writing, the only 
proper form would be to give the name of the tenant as owner of 
the leasehold estate on which the lien could legally be claimed. 

I have considered whether these informalities should be amended 
at this time under the discretion given to the court, and have con- 
cluded that no amendment that might be made would give any 
substantial relief to the plaintiff. | 
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The defendant, Latimer E. Jones, made default in the payment 
of his rent on June 1, 1886, by which the landlord became entitled 
to re-enter. 

He abandoned the demised premises about Sept. 10 or 15, and 
Mr. Buck took possession soon after. 

If no formal re-entry was made the term ended on the first aie 
of October and the legal estate of the tenant, whatever it might be, 
then terminated. 

If it be said that there wasa privilege to purchase which belonged 
to his estate that might be exercised by a purchase, the answer is 
that this is at best, and conceding all that the plaintiff claims for 
it, but an equitable right, of which this court could not take cog- 
nizance. Besides, by the terms of the covenant, the tenant himself 
might elect to purchase and notify the landlord on or before Sept. 
20, which he did not do, and by express words time is made of the 
essence of this election. 

My conclusion is that there must be a finding and judgment for | 
the defendant, Charles Buck, that his building and land are not 
liable. 

The plaintiff will be entitled to a general judgment against the 
defendant, Latimer E. Jones, for the amount of the claim filed and 
interest, and may move for a judgment by default and assessment 
of damages as he may be advised. 


NoTre.—In connection with this case it may be well to note three others reported in the 
New JERSEY LAW JOURNAL relating to mechanic’s liens upon the interest of a lessee whose 
term is expiring, and upon that of one having a contract to purchase. The present case 
covers some ground not covered by the others. In Young and Weed v. Wilson, builder, 
and Rittenhouse, owner, 3 N. J.L. J., p. 209, the land in question was conveyed to S for the 
benefit of W, who held the equitable title. W then made a contract with S to build a house 
on the land, the price to be secured by mortgage from Stohim. This contract was filed. 
The mortgage was made and afterwards assigned S afterwards conveyed the premises to. 
R, who knew that W was the equitable owner. The plaintiff furnished materials for the 
building and filed a lien in due time against W as builder and R as owner. Held, that the 
lien could not be sustained. The lien claim was filed against the owner of the legal estate, 
and the court said the plaintiff was not in a position to claim a lien on the equitable estate. 

In Currier v. Cumming, 8 N. J. L. J. 379, 40 N. J. Eq. (13 Stew.) 145, the lessee agreed 
to allow whatever improvements he should put upon the leased premises to remain on the 
expiration of his lease. He erected buildings and placed machinery in them and then sur- 
rendered the premises. The parties who furnished the machinery claimed a mechanic’s. 
lien and one of them held a chattel mortgage from the lessee. A lien was filed by one of 
the lien claimants to prevent the removal of the fixed machinery by the chattel mortgagee, 
and it was held by Bird, V. C., that the agreement was not such a ‘‘ consent in writing” a 
to make good the lien against the owner of the land, and that on the termination of the lease 
there was no leasehold on which the lien could operate, but that there was at the time of 
filing the lien claim an equitable estate consisting of the right to claim a conveyance, and 
that the lien claimants are entitled to have. They should be permitted to stand in the place 
of the vendee and enjoy all the benefits of the contract, provided, of course, he made the 


payments required. 
In Scott v. Reeve, et al., 10 N. J. L. J. 12, it was Ae/d by Parker, J., that if materials. 
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are furnished to a man in possession of land under a contract to purchase, and part of the 
purchase money has been paid, there an estate in the land to which a mechanic’s lien may 
attach and a judgment of lien may be obtained against such estate as the person so in pos- 
session may have had at the time of the delivery of the materials or at any time afterwards. 


—ED. 


WILLIAM I. DAVISON v. ELLEN RAKE AND OTHERS. 


(Prerogative Court, October Term, 1888.) 


Legacy.—/nterest on—Appeal from Or- 
phans Court—Parties.—The general rule is 
that where no time is fixed by the will for 
the payment of a general legacy, and if it is 
not sooner paid, interest will begin to accrue 
‘on it at the end of a year from the testator’s 
death. 

The exceptions to thisrule are: 1. Where 
a legacy is given by a debtor to his creditor 
in satisfaction of a debt. 2. Where the 
interest of a sum of money is given to the 
testator’s minor child or to another person to 
whom the testator stands in relation of pa- 
rent, and for whose support he has made no 
other provision ; and 3. Where a gift is made 
of the interest of the residue of the testator’s 
estate to one person for life, and the princi- 
pal is given over to another on the death of 
the life tenant ; in all these cases the legatee 
is entitled to interest from the testator’s 
death. 

The general rule was not abrogated or 


changed by the statute which enacts that if 
no time is fixed in a will for the payment of 
the legacies given by it the executor shall 
have one year after probate within which to 
pay them. 

Interest is given on_a legacy after one year 
from the testator’s death, not as incident to 
a right of action for the recovery of the leg- 
acy, but as incident to the right to the leg- 
acy. 

Where a testator has, by the disposition he 
has made of his property, put his estate in 
such condition that his general legacies can- 
not be paid for many years after his death, 
interest. will nevertheless begin to run on 
them at the end of a year from his death. 

A decree of the Orphans’ Court should not 
be reversed simply on the ground of irregu- 
larity in the proceeding resulting in the 
decree in a case where it is entirely clear 
that the appellant has suffered no injustice 
or loss by reason of such irregularity. 


On appeal from a decree of the Orphans’ Court of Middlesex 


county. 


Mr. George C. Beekman for appellant. 
Mr. George O. Vanderbilt for respondents. 


Tue Vick Ordinary: The appellant is the residuary legatee 
under the will of Reuben Davison, deceased. The testator died 
on the third day of February, 1885, but his will was not admitted 
to probate until the ninth day of March, 1886, more than thirteen 
months after his death. This delay was caused by the interpo- 
sition of a caveat against the probate of his will, and the proceed- 
ings and trial consequent thereupon. ‘The testator gave each of six 
of his children the interest of $700 for life ; to another child the in- 
terest of $800 for life, and to another still the interest of $1,000 for 
life. Hach bequest is made substantially in the same words, and 
one may be used asa sample of all. That to his daughter Ellen 
reads as follows: 

‘*T giveand bequeath to my daughter, Ellen Rake, the interest of 
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$800 during her natural life, which said money is to be divided 
among her heirs equally at her death.”’ 

In October, 1887, the eight legatees instituted a proceeding by a 
joint petition in the Orphans’ Court of Middlesex county, to com- 
pel the executor to pay each of them such part of the interest, on 
the several sums set apart for their respective use as had prior to 
that time become due, under which proceeding the court, on the 
eighth day of May, 1888, made a decree directing the executor to 
pay to each legatee the interest on the sum set apart for his or her 
use from the third day of February, 1886; that is, from and after 
the end of one year from the testator’sdeath. The appellant insists 
that he is aggrieved by this decree, and states as the ground of his 
grievance that, by the law, as it now stands, no interest accrued on 
the several sums set apart for the use of the legatees until the end 
of a year from the day on which the will was admitted to probate; 
that is, that interest on the sums in question did not begin to accrue 
until the ninth day of March, 1887, the will not having been admit- 
ted to probate until the ninth day of March, 1886. The appellant, 
therefore, insists that the decree brought up for review awards to 
the legatees over one year’s interest more than they are entitled to. 
No objection is made to the proceeding in the court below on the 
ground that while the rights which the legatees take under the will 
are several, they have attempted to enforce them bya joint pro- 
ceeding or suit, and for that reason no consideration has been given 
to the question whether the proceeding in that respect is regular or 
not. 

There can be no doubt that the general rule regulating the pay- 
ment of interest on legacies has long been settled and may be cor- 
rectly stated as follows: ‘That where no time is fixed by the will 
for the payment of a general legacy and it is not sooner paid, inter- 
est will begin to accrue on it at the end of a year from the testator’s 
death. Hoagland v. Schenck, 16 N. J. L. (1 Harr.) 370 ; Barnes v. 
Danforth’s Exr., 29 N. J. Eq. (2 Stew.) 12; Howard v. Francis, 30 
N. J. Eq. (8 Stew.) 444; Miller v. Sandford, 31 N. J. Eq., (4 Stew.) 
427; Welsh v. Brown, 40 N. J. L. (11 Vr.) 37. This rule, like 
most other general rules, is subject to exception. There are a few 
instances in which the legatee will be entitled to interest from the 
date of the testator’s death. Such is the case where a legacy is 
given by a debtor to his creditor in satisfaction of a debt. And so 
where the interest of a legacy is given to the testator’s minor child 
or to another person to whom the testator stands in the relation of 
parent and for whose support ‘he has made no other provision, there 
interest will be allowed from the testator’s death, as a means of 
maintenance, on the very reasonable presumption that such must 
have been the testator’s intention. And so, also, where a gift is 
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made of the interest either of the whole of the residue or of a par- 
ticular part of it, to one person for life, and the principal is given 
over to another on the death of the life tenant, the life tenant is 
entitled to interest from the date of the testator’s death. This 
exception rests on special considerations, and was designed to pre- 
vent the injustice which would necessarily result to the life tenant 
from the adoption of the general rule. To adopt the general rule 
in such a case, would, it will be seen at a glance, result in the 
augmentation of the principal fund by the addition of one year’s 
interest, and the remainderman would thus be given just that much 
more as principal than existed as principal at the time of the tes- 
tator’s death. It would deprive the life tenant of one year’s inter- 
est and convert that much interest into principal and take it from 
the life tenant and give ittothe remainderman. Many of the cases 
sustaining these exceptions will be found cited and summarized in 
Welsh v. Brown, supra. 

The case under consideration does not, however, fall within any 
of these exceptions, but is controlled by the general rule unless it 
shall be found that that rule has been abrogated by statute. And 
that is the distinct ground upon which the appellant seeks to 
have the decree in question reversed. ‘The first section of the stat- 
ute, giving a legatee a right to sue at law for his legacy is subject 
to a proviso, which says that if no time is fixed im the will for the 
payment of such legacy the executor or administrator shall have 
one year after probate to pay and satisfy the legacies therein given. 
Rev. 581. This is an old statute. <A few slight changes were made 
in its language by the revisers. As it stood immediately before 
the revision it read as follows: ‘*That where no time in and by 
any last will and testament is limited for the payment of any such 
legacies that then and in such case the executor shall have the 
space of one year to discharge the same.’’ Nix. Dig. (4th Ed.) 503 
pl. 7. The changes, it will be observed, have not, however, varied 
or altered the original meaning or purpose in the slightest degree. 
The first said that the executor should have the space of one year 
to discharge the legacies. Whether these words are read standing 
alone orin connection with their context they plainly mean that the 
person named as executor in any will should be allowed, after he 
became invested with the powers of his office, the space of one year 
within which to pay the legacies given by the will. The last says 
substantially the same thing, the only difference between the two 
being that the last says, in language slightly more apt and precise, 
just exactly what the first said. 

Now the argument attempted to be grounded on this statutory 
provision is this: That interest does not begin to run on a legacy 
until an action can be maintained for its recovery, and as by the 
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statute no action can be brought for the recovery of a legacy, where 
no time is fixed for its payment until the will by which the legacy 
is given has been probated a year, the effect of the statute is to 
abolish the original rule on this subject and establish a new one, 
and now, by force of the statute, no interest accrues on a legacy 
until a year has elapsed after the will by which it is given has been 
admitted to probate. But this view is evidently founded on a 
misconception both of the purpose of the statute and the reason 
lying at the foundation of the rule. The statute was not passed to 
take anything away from legatees, but simply to prevent them from 
suing for their legacies until the executor had had sufficient time 
to examine into the condition of the estate so as to see whether he 
could pay them without imperiling the rights of the creditors of 
the testator. It was not intended to alter the rule regulating the 
payment of interest on legacies nor to affect the rights of legatees, 
except in the single particular above indicated. This is the con- 
struction which a New York statute, similar in substance, has re- 
ceived. In Lawrence v. Embree, 3 Bradf. S. R. 364, the court, 
after declaring that the statute under review had not changed the 
rule respecting interest, said: ‘‘If adelay in probate is to deprive 
the legatees of interest on their legacies because the executor can- 
not be compelled to pay before a certain time has elapsed after 
letters issued, a premium for delay and contestation will be award- 
ed and great injustice sanctioned by the law.’’ I do not think it is 
possible to construe the statute under consideration as the appell- 
ant insists it should be construed. 

Moreover, on looking at the reason of the rule, it will be seen 
that interest is given after the end of one year from the testator’s 
death, not as incident toa right of action but as incident to the 
legacy itself. The right to interest grows out of the right to the 
legacy and not out of a right to sue forits recovery. The principle 
is settled that even where the testator has, by the disposition he 
has made of his property, put his estate in such condition that his 
general legacies cannot be paid for many years after his death, in- 
terest will nevertheless begin to run on them at the end of a year 
from his death. The following were the facts in Freeman v. Simp- 
son, 6 Sim. 75: The testator first gave a legacy of £300 to his 
daughter, and then gave the use of all his estate, both real and 
personal, to his widow during life, with remainder to his son, sub- 
ject, however, to the payment of the legacy to his daughter. After 
the widow’s death the daughter filed a bill to enforce the payment 
of her legacy, claiming that she was entitled to interest from the 
end of a year after her father’s death, The only question discussed 
on the hearing was whether interest began to run from the end of a 
year after the testator’s death or only from the widow’s death. 
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Vice Chancellor Shadwell held that the daughter was entitled to 
interest from the end of a year after her father’s death. The same 
principle was enforced in Bonham v. Bonham, 38 N. J. Eq. (11 
Stew.) 419. In that case the testator, after giving several pecuniary 
legacies of specific sums, directed his executor to ‘‘ provide for and 
supply to his wife out of his estate everything which she might 
need or desire for her support, sustenance and happiness.’”’ The 
estate was small, so small that its income was not sufficient for the 
support of the widow, thus rendering it necessary to make annual 
appropriations of the principal to that purpose. For this reason 
it was held that the payment of the general legacies must be post- 
poned until after the widow’s death. Bonham v. Bonham, 33 N. 
J. Eq. (6 Stew.) 476. After the widow’s death the Chancellor was 
asked the same question which was propounded in Freeman v. 
Simpson, and he, in answering it, said: ‘‘The fact that it was 
necessary in order to carry out the testator’s intention in regard to 
the support of his widow to postpone the payment of the general 
legacies, in nowise affected the character of those legacies. ° 
* * * - They bore interest from the time 
when they would have been payable, but for that necessity.’’ 
38 N. J. Eq. (11 Stew.) 419. The decree under review is, in my 
judgment, correct in point of law. 

The appellant also assails the decree on the ground that it was 
made without notice to him. That is the fact. He was not made 
a party to the proceeding in the Orphans’ Court nor cited to appear 
there. The statute directs that the proceedings in suits brought in 
the Orphans’ Court for the recovery of legacies shall, in all respects, 
be governed by the rules and practice of the Court of Chancery, so 
far as the same are applicable. Rev. 788 § 165. There can be 
little doubt, I think, that the appellant had such an interest in the 
subject-matter of this suit as would have rendered him a necessary 
party if it had been bronght in equity, and tLat if the suit had 
been brought there and he omitted asa party, and the suit had 
been prosecuted to final decree, the decree would have been with- 
out the least force as against him. But, although this is so, I con- 
fess I cannot see my way clear to advise a reversal of the decree. 
Although it be true that the appellant was not afforded an oppor- 
tunity of being heard before the Orphans’ Court, yet it would seem 
be quite undeniable that he did not in consequence suffer any in- 
justice or loss. The question submitted to the Orphans’ Court was. 
one of pure law, which, by previous adjudications of the Superior 
Courts of this state, was perfectly well settled. Although not 
afforded a hearing in the Orphans’ Court the appellant has been 
fully heard here, and this court, after carefully considering every 
consideration urged against the decree, finds it to be its duty to 
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declare that the judgment of the Orphans’ Court is right in law. 
It is not claimed that any matter of fact exists, which, if it had 
been laid before the Orphans’ Court, would or might have changed 
its judgment. It is not pretended that the case, as it now stands, 
has not everything in it which is essential or necessary to its full 
and fair consideration and just determination. In this condition 
of affairs to reverse the decree merely that the suit may be sent 
back to the Orphans’ Court, in order that that court may bring the 
appellant before it so that he may be before it when it repronounces 
the same decree, would seem to me more like encouraging profitless 
litigation than like doing speedy and effectual justice. 

The question whether the decree, in its present form, can be en- 
forced against the executor, inasmuch as it merely decides when 
interest began to accrue on the several suins set apart for the use 
of the legatees, without defining the sum due to each, or otherwise 
fixing the amount to be paid to each, is a question which the 
present appeal does not raise. and is one which was not discussed 
on the argument, and has not, therefore, been considered. 

My judgment is that the decree appealed from should be affirmed. 





CHARLES W. PRESTON ». SUSAN W. PRESTON. 
(Court of Chancery of New Jersey.) 


Habeas Corpus on Application of the Father Against the Mother 
Jor the Custody of a Child. 


A petition filed by a father alleged that the respondent was his 
wife; that they lived in Hartford, Connecticut, with their child ; 
that the wife had left him proposing to visit her grandmother in 
New York, and had taken the child; but that instead of going to 
New York she went to a village near home and afterwards to 
Brooklyn and sent no word to her husband ; and that he could not 
find her for five months and then learned of her address through a 
scrawl written by the child ona paper which had the address on 
the back of it ; that he found her, but she declined to come home, 
but allowed the child to visit him for awhile, and that now she is 
living at Nutley in this state as housekeeper or governess ; and that 
the child was with her and was now between seven and eight years 
old. The petitioner added that a bill for maintenance had been filed 
by the wife alleging cruelty and neglect, but that he was about to 
file an answer denying the allegations of the bill and alleging that 
the wife had left him without just cause or excuse, and that he was 
able and willing to support both her and the child at home in Hart- 
ford. The petition insisted that the child being more than seven 
years old the father was entitled to the custody of her and prayed 
a writ of habeas corpus. 
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The writ was issued Dec. 19, returnable Dec. 20. On that day a 
return was made to the writ declaring that the respondent had the 
child in her care but not under her restraint, and also that for the 
last three years the respondent had had the sole care of the said 
child and had supported her without aid from the petitioner. The 
respondent further denied that she and the petitioner had lived 
together for any considerable portion of the period of their married 
life, and that for a number of years the petitioner had been a drunk- 
ard, and had not only failed to support her or her child, but that 
he had taken from her property of various kinds and not less than 
fifteen hundred dollars in money ; and also that the petitioner had 
on several occasions embezzled moneys ; and that the respondent, 
to save her husband from imprisonment, had paid these moneys 
out of her own funds. 

Mr. A. Q. Keasbey for the petitioner. 

Mr. Alpheus Struble and Mr. Samuel Baldwin for the respon- 
dent. 

On Dee. 20, 1888, in disposing of a motion that testimony should 
be taken as to the reputation and character of the petitioner, VAN 
FuLeeET, V. C., said: Under the common law the father had a right 
to the custody of his children. By our statutes, however, the 
mother has a superior right to the custody of the children who are 
under the age of seven years. See Rev. Stat. page 319, §$§ 26, 27. In 
Landis v. Landis, 39 N. J. L. (10 Vr.) 274, it was claimed that the 
statute of 1871 repealed the statute of 1860, but that the Act of 
March 26, 1860, ‘* An aet concerning the custody of infants,’’ is not 
repealed by the act of 1871, ‘‘ A supplement to an act concerning 
divorces.”’ By force of the act of 1860 ‘‘the mother is entitled to 
the custody of her children under the age of seven years, unless it 
affirmatively appears that in her custody they would be exposed to 
either neglect, cruelty or the acquisition of immoral habits and 
principles.”’ 

The law concerning the custody of children over seven years of 
age therefore is that the father has the superior right to their cus- 
tody. This case is marked with the same peculiar features which 
marked the Landis case. In that case the mother was a citizen of 
a sister state, viz.: Pennsylvania, and the father was a citizen of 
New Jersey. Justice Reed in that case gave the custody of the 
children who were under seven years of age to the mother, and of 
those over that age to the father. 

Counsel for the respondent insists further that under the statute 
of 1871 the court has the right to order the disposition of a child 
awaiting the decision of the other questions involved in another 
suit pending in this court. The Vice Chancellor would be strongly 
inclined to coincide with counsel as to the interpretation of the 
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statute had it not been otherwise settled. The statute of 1860 pre- 
scribes a rule of conduct for the court, either the Chancellor, a 
justice of the Supreme Court, and under the statute the father. is 
entitled to the custody of the child if she is over seven years of 
age. There are other questions involved in the disposition of the 
ease. The respondent in her return makes two allegations. First, 
that the petitioner has been a drunkard since 1883 and that he is 
now a common drunkard. The second. allegation is that he is 
without means and is an idle man, dissipated and with evil habits. 
If these allegations are true the court cannot order the child into 
his custody. It is not, however, necessary that the inquiry should 
go back for so long a period as 1883. The material inquiry is what 
is or has been his conduct within the last year. It is, on the other 
hand, not necessary that a father, to have the custody of his child, 
should be a man of property, but there ought to be evidence that 
he is able to support the child. As to the allegations of embezzle- 
ment I cannot accept them without evidence. There is not even 
any allegation that he was ever in custody. The intention of the 
process is to give summary relief, and I therefore require the evi- 
dence to be produced at the earliest opportunity that can be 
arranged without detriment to other interests of counsel. 























On the hearing the evidence did not support the allegations of 
respondent, and the Vice Chancellor directed an order giving the 
custody of the child to the father, but allowing her to visit her 
mother at stated periods. In making this order the Vice Chancel- 
lor said that this order should remain in force until the controversy 
between the father and mother should be determined or until the 
broken home and relationship should be restored, or until the 
father should prove himself as unfit to be the guardian of his child. 
Until such time, however, the intercourse between mother and 
child shall be kept up. 


IN THE MATTER OF THE ACCOUNT OF JAMES TAYLOR'S EXECUTORS. 
(Mercer Orphans’ Court. ) 






Settlement of Estate—Commissions— 
Invalid Will —Where an estate exceeds $50, - 
000, and no compensation or legacy in lieu 
thereof is given to the executors, a provision 
that they shall ‘‘ act without fee or emolu- 
ment for their services rendered in that 
capacity,” is invalid under Rev., p. 786, 


§ 110, which provides that commissions in 
such cases shall be determined by the Or- 
phans’ Court, because it deprives that court of 
jurisdiction; and the executors who prove 
the will and perform their duties faithfully 
may, nevertheless, be allowed the usual com- 
missions. 


On the application of James Severs and George Price, two of the 
executors of James Taylor, deceased, for commissions. 
Mr. G. D. W. Vroom for the applicants. 


Mr.Wm. M. Lanning for Mary Ann Taylor, testator’s widow. ~ 
4 
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Srewart, P. J.: James Taylor’s will, executed July 6, 1886, was 
offered for probate in this court by Isaac Davis, James Severs, and 
George Price, the executors named therein, and, after considerable 
litigation, letters testamentary were granted to them on Oct. 31, 1887. 

By its terms, the decedent gave all of his real estate to his wife 
for life, as well as certain specified personal estate, in lieu of her 
right of dower. He then directed his executors to pay and discharge 
a $5,000 mortgage on a designated lot belonging to him. He then 
_ gave all the rest of his personal estate to his wife for her lifetime, 
with a power of disposing of the same, with a proviso that if she 
should die intestate his executors should sell so much thereof as 
remained, and then dispose of the proceeds and of the residue of 
his estate by dividing the same among his granddanghter Ella F. 
Severs, his daughter Sarah Price, his daughter Mary E. Severs, and 
the four children of his deceased danghter, Josephine Lawton, and 
if the youngest of said Lawtons should not then be twenty-one 
years of age, the executors were to hold the share given to the 
Lawtons in trust until that time, paying them meanwhile the rents 
and income. He then gave his executors power to sell all his lands 
including some in this state and in Kentucky, and then directed 
that the proceeds should be divided the same as the proceeds of 
the personal estate and his residuary estate, as hereinbefore set 
forth. He then provided that his acting executor should have all 
the powers and authority of all the persons he had nominated as 
such, and lastly : 

‘*Kighth. I hereby appoint my esteemed friend, Isaac Davis and 
my two grandsons, James Severs and George Price, the executors 
of this my last will and testament, they to act without fee or 
emolument for their services rendered in that capacity.”’ 

The widow, Mary Ann Taylor, still survives, and has accepted the 
bequests given to her in lieu of her dower. 

As above stated, all the executors proved the will and accepted 
the trusts thereby imposed, and have filed their first and final 
account, showing a balance in their hands of $62,680.48. 

Two of the executors, Severs and Price, now come into court and 
claim that, notwithstanding the eighth clause of the will, above 
quoted, they are entitled to commissions for their services as exe- 
cutors of said will, and they ask that the same may be allowed. 

The statute, Rev. p. 776, § 110, provides that in certain cases exe- 
cutors’ commissions ‘‘shall not exceed the following rates,”’ etc., 
‘* provided, that the commissions of executors and administrators in 
any estate where the receipts exceed the sum of fifty thousand 
dollars, shall be determined by the orphans’ court on the final 
settlement of their accounts according to the actual services ren- 
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dered, not exceeding five per centum on all sums which come into 
their hands. ” This act was passed in 1867. 

A statute in Illinois, providing that executors ‘shall be allowed ! ” 
compensation, etc., was said to be only declaratory of an authority 
which, independent of the statute, is inherent in the court; Barker 
v. Kunkel, 10 Ill. App. 409. 

The claimants insist that the said clause, which practically 
deprives them of all commissions, is void, because, first, in direct 
opposition to the statute which gives the court power to allow cer- 
tain commissions, and thus in effect prohibits the court from exer- 

-cising its discretion; and, second, because such a testamentary 
restraint is opposed to public policy. 

Before examining the legal correctness of the claimants’ position 
it may be worth while to call attention to another New Jersey statute, 
Rev. p. 776, § 111: ‘‘Where provision shall be made by will for 
specific compensation to an executor, guardian or trustee, the same 
shall be deemed a full satisfaction for his services in lieu of the 
allowance aforesaid,”’ 7. e. by $110, ‘* or his share thereof, unless he 
shall, by writing filed with the surrogate, renounce all claim to such 
specific com pensation.”’ 

This act was approved March 17, 1855, P. L. of 1855, p. 346, § 10, 
and seems to have been copied from a similar statute adopted in 
the state of New York in 1830, Fay’s Dig. 1876, vol. 3, p. 841, 
§59; and corresponding acts may be found in Indiana, Rev. Stat. 
1881, p. 463, § 2369; Kansas, Comp. Laws 1879, p. 480, § 163; Michi- 
gan, Comp. Laws 1871, p. 1411, §4490; Minnesota, Stat. 1878, p. 
598. § 11; Ohio, Rev. Stat. 1880, vol. 2, p. 1481, § 6188; Maryland, 
Stat. 1878, p. 473, §215, and several other states. 

In the present case the executors, contending that this statute did 
not apply to them, filed no formal written renunciation with the 
surrogate. 

They also insist that as this clause is void, they are not bound 
to enforce it, nor are they themselves bound by it, and that, conse- 
quently, they cannot be called upon to elect between it and their 
regular commissions, because an election implies by its very terms 
the giving up of something in consideration of receiving something 
else in lien of it, whereas here there is, by the will, nothing for 
them to give up; and, further, since it is void, they cannot be held 
to have lost or forfeited their right to compensation by waiver or 
laches. It may be observed that the will itself contains no bequest 
or devise to either one of these executors, and therefore any attempt 
to discover the testator’s motive or intention in this particular must 
be merely conjecture. 

A testator is not only presumed to know the law as it exists at 
the date of his will, Broom’s Max. 264, but also presumed to be 
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-acquainted with any alterations in the law enacted after his will is 

made, and affecting its provisions, Hasluck v. Pedley, L. R. 19 
Eq. 271; see Taylor v. Mitchell, 57 Pa. St. 209. For the law in 
force at the testatar’s death ordinarily governs, Condict v. King; 13 
“N. J. Eq. (2 Beas.) 377; Van Tilburgh v. Hollinshead, 14 N. J. Eq. 
(1 McCart.) 36, note; Thornal v. Force, 29 N. J. Eq. (2 Stew.) 220; 
Davies v. Steele, 38 N. J. Eq. (11 Stew.) 168; see Lanning v. Cole, 
7 N. J. Eq. (2 Hal.) 102; Phillipsburgh v. Bruch, 37 N. J, Eq. (10 
Stew.) 482; Redd v. Hargroves, 40 Ga. 18. 

The testator then, in this case, knew, in contemplation of law, 
when he executed his will in 1886, that the statute of New Jersey 
not only prescribed the form and substance controlling his legal 
right to dispose of his property by will, but, by a law enacted in 
1867, also conferred upon the appropriate court the power and duty 
of fixing the amount of compensation to be allowed to his execu- 
tors for their services, in the absence of his fixing specific compen- 
sation for them himself; and with that presumed knowledge, he 
proceeded to declare by his will, that, in effect, he would neither 
give his executors any specific compensation himself, nor permit 
the court to allow them any commissions whatever for settling his 
estate, thereby defying and attempting to annul the law. The 
question we must now determine is whether that attempt shall be 
successful. 

A testator cannot set aside the law by his will, as by making his 
executor both the seller and buyer of his lands, Creveling v. Fritts, 
34 N. J. Eq. (7 Stew.) 134; see Reed v. Knorr, 77 Ga. 636; nor limit 
the legal liability of one of his executors for a co-executor’s mis- 
conduct by an indemnity clause, Gilmore v. Tuttle, 32 N. J. Kq. 
(5 Stew.) 611, notes; 7 Chitty’s Eq. Dig., 4th ed. 7076; although a 
trustee may, by agreement with the donor, restrict his liability for 
his own conduct, Tuttle v. Gilmore, 36 N. J. Eq. (9 Stew.) 617. 

In Maryland the statute provides that the commissions of an exe- 
cutor shall be, at the discretion of the court, not under five nor 
exceeding ten per cent., and it was held in McKim v. Duncan, 4 
Gill 72, that a testamentary provision that neither of the executors 
should be entitled to any commissions for settling the estate was 
void, beeause it took from the orphans’ court a power which the 
law gave it; and this decision was followed and applied in Handy 
v. Collins, 60 Md. 229, where the testator provided ‘‘and I intend 
she shall be allowed as my executrix reasonable commissions,’’ and 
thereunder the usual compensation was awarded because the tes- 
tator could not, by his will, alter the amount of his executor’s 
commissions as fixed by statute. A similar construction was 
given to a clause that the executor should be ‘handsomely 
paid,’’ Waddy v. Hawkins, 4 Leigh 458; and that he should 
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have ‘‘a fair‘compensation,”’ Ratcliff v. Davis, 38 Miss. 107; and ‘a 
reasonable compensation,’’ Schell’s Matter, 58 N. Y. 263; Lovelass 
v. Clarke, 24 Grant’s Ch:'14. 
But in England, where executors are by law entitled to no com~ 
pensation, a gift to executors of ‘‘a handsome gratuity,” was held 
void for uncertainty, Jubber v. Jubber, 9 Sim. 503; but see Jackson 
v. Hamilton, 3 Jones & La T. 702. 

On the other hand, in New York, the statute providing that,’ 
‘‘upon settlement of an executor’s account, the surrogate shalk 
allow him’’ compensation, etc., was held, in Secor v. Sentis, 5 Redf. 
570, not to be mandatory, and therefore a will which gave to one’ 
of two execntors and to the wife of the other, one-half of the 
residuum, and declared that the executors should receive no com- 
pensation or fees for their services in settling the estate, was sus- 
tained and commissions denied. The residuary gifts were assigned’ 
as the testator’s reason, and as controlling the court’s discretion, 
although the testator himself did not so state; and in law a tes- 
tator is not obliged to state his reasons or disclose his motives, ' 
or even to mention them in his will, Dietz’s Case, 41 N. J. Eq. 
(14 Stew.) 284; 42 N. J. Eq. (15 Stew.) 689. 

In Gerard’s Case, 1 Den. 244, an executor who was denied com- 
missions by the will was held not to be entitled thereto, because | 
death had prevented his co-executor from acting, and therefore his 
own labors had been more onerous than the testator anticipated. The 
clause in that case gave one executor (a stranger) $500 a year for 
ten years, and then proceeded: ‘I have made no pruvision to pay 
my son and Mr. Buckley, the other executor, any commissions, 
because they will work for themselves and their children.”? Mr. 
Buckley was testator’s son-in-law, and the will made liberal be- 
quests to his family as well as to the family of his son, the other ex- 
ecutor, which facts the court considered in deciding the case. 

Again, in Kernochan’s Estate, 104 N. Y. 618, reversing 67 How. 
Pr. 510, substantially the whole income of the estate was given to 
testator’s widow, and she was also appointed one of the executors. 
The will provided ‘‘ that each executor and trustee, other than my 
wife, do also receive and take the full rate of commissions provided 
by law for each executor, intending thus to provide suitable com- 
pensation for their services in and attention to the duties herein 
devolved upon them.’’ And it was held that the wife was thereby 
excluded from any commissions, the court saying that as she had 
all the income, to allow her commissions would be practically puy- 
ing them to her out of her own estate. See Woodruff v. Louns: 
berry, 40 N. J. Eq. (13 Stew.) 5465. 

In Simonson’s Estate, N. Y. Surr. Court, 7 Abb. N. Y. Dig. 963, 
Sec. 637, under a will providing that the executor should receive 





$4 THE NEW JERSEY LAW JOURNAL. 


no compensation or fees for services, it was held that he could not: 
claim statutory commissions as a matter of right ; and if granting 
them was in the discretion of the surrogate they might properly. be 
refused where there was a residue given to him or his wife. 

Now, while a legacy given to executors for their commissions 
limits their compensation to that amount, Freeman v. Fairlie, 3 
Meriv. 24; Jones v. Williams, 2 Call 102, 105; Brown v. Brown, 
6 Bush 648; Downing v. Marshall, 1 Abb. App. Dec, 525; Hawk. 
on Wills 309 ; it clearly does not have that effect unless so ex- 
pressed, 2 Wms. on Exrs. 1281; Bubb v. Yelverton, L. R. 13 Eq. 
131 ; Oden v. Windley, 2 Jones Eq. 440; Mason’s Accounting, 98 
N. Y. 527; Granberry v. Granberry, 1 Wash., Va., 246; Greer v. 
Greer, 5 Redf. 214 ; Rothmaler v. Myers, 2 Desauss. 215 ; Campbell 
v. Mackie, 1 Dem. 185; Kirkland v. Narramore, 105 Mass. 31 ; and 
not then in some instances if the services are clearly worth more, 
Lent v. Howard, 89 N. Y. 169; Denison v. Denison, 17 Grant’s Ch. 
306 ; see Kennedy v. Pingle, 27 Grant’s Ch. 305; nor does it apply 
to a gift of the residue, Griffiths v. Pruen, 11 Sim. 202; orif the 
estate is insolvent, Guien’s Estate, 1 Ashm. 317. 

Where a will, proved in 1828, gave the executor a legacy for care 
and trouble, and the statute requiring an executor to elect between 
such a legacy and the ordinary commissions was passed in 1830, he 
was held entitled to both. Aspinwall v. Pirnie, 4 Edw. Ch. 410; 
see State v. Parrish, 4 Humph. 285. 

The Maryland and New York cases are the only ones on this 
precise point that a diligent search has disclosed, and they seem to 
be irreconcilable. The Maryland cases hold that a testator cannot 
control the discretion of the court where a statute says’ (as the New 
Jersey one does) that the court shall, in its discretion, allow com- 
missions, while the New York cases hold that a gift to the execu- 
tor or his family, although not expressly stated to be in lieu of 
compensation, followed by a denial of commissions, may be looked 
at, and does control, the discretion of the court, and prevents the 
court from allowing commissions. 

Whatever may be said about the legality or correctness of the 
result arrived at in the New York cases, their reasoning is obvious- 
ly faulty, for while the amount bequeathed to an executor might, 
perhaps, be considered by the court as an element in fixing his 
commissions 7. ¢., in exercising its discretion, it could not possibly 
be a valid ground for refusing to exercise it, or for taking away its 
jurisdiction. The statute prescribes how the testator must effect 
that purpose, and the cases last cited show clearly that in no other 
way can an executor be deprived of his compensation. This 
is probably the first attempt in this State to take away the jurisdic- 
tion of a court by a will, and if it is sustained the court must re- 
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verse the maxim, Boni judicis est ampliare jurisdictionem, and 
not only abolish the jurisdiction of this court, but hold that it 
must be done at the caprice and behest of any testator. 

If the contention on behalf of the testator’s right be correct, then 
he might likewise have provided that this court should not exer- 
cise its discretion in any other instance where such discretion is 
given to it by statute; as, for example, certifying a dispute over a 
will into the circuit court for trial by jury (Rev. 856, Section 19), 
which is discretionary, Brothers v. Pickle, 31 N. J. Eq. (4 Stew.) 
647 ; or in numerous other instances which might be mentioned 
where the court has discretion as to acting. 

It has been said on the argument that the acceptance of the trust 
was on a known condition, and that the executor was under no ob- 
ligation to accept, but might renounce. But such an argument, as 
Judge Story says (2 Story’s Eq. Jur. Sec. 1268 note), ‘‘is to evade 
and not to answer the objection.’’ And, practically, what would 
be the consequence to the estate if the executor should renounce ? 
Simply that the court would appoint a successor (not the one 
selected by the testator, but a stranger), and allow him the usual 
commissions. For the testator could not prevent the court allow- 
ing his executor’s successor his statutory commissions. Young v. 
Smith, 9 Bush 421; Widener v. Fay, 51 Md. 273; and see Lem- 
mon v. Hall, 20 Md. 168. ‘‘The policy of the law ought tobe such 
as to induce honorable men, without a sacrifice of their private in- 
terests, to accept the office.’ 2 Story’s Eq. Jur. Sec. 1268, note ; 
Perry on Trusts, Sec. 917; Schouler’s Exrs. Sec. 545; and without 
going as far as some of the courts in other states in saying that the 
court is bottnd to allow commissions, Isaac’s Estate, 30 Cal. 105 ; 
Bendall v. Bendall, 24 Ala. 295; Parker v. Gwynn, 4 Md. 423; 
Halsey v. Van Amringe, 6 Paige 12; Dakin v. Demming, 6 Paige 
95, reference may be made to a few of our own cases where an ex- 
ecutor’s right to compensation has been conceded, as well as the 
power and duty of the court in the premises, Warbass v. Arm- 
strong, 10 N. J. Eq. (2 Stock.) 263; Mathis v. Mathis, 18 N. J. L. 
(3 Harr.) 59, 63, 69; Pomeroy v. Mills, 37 N. J. Eq. (10 Stew.) 578, 
582, where Justice Dixon says: ‘‘ We think commissions may be 
allowed upon any personal property that comes to hand having a 
money value. Its reception gives the vight to some compensation. 
How much depends on other circumstances which the statute sub- 
mits to judicial discretion?’ See Stein v. Huesmann, 38 N. J. Kq. 
{11 Stew.) 405. 

Commissions are favored and are payable before ordinary debts 
of the testator in case the estate is insolvent, Waller v. Kay, 48 
Ala. 468; Burney v. Spear, 17 Ga. 223, 227; Wickersham’s Ap- 
peal, 64 Pa. St. 67; Logan v. Troutman, 3 A. K. Marsh, 66; 
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Fauntleroy v. Lyle, 5 Mon. 266; see Milly v. Harrison, 7 Coldw.’ 
191 ; and one case holds even before funeral expenses, Nicholson’s 
Estate, 1 Nev. 518; and so as to the preference of expenses of ad- 
ministration, People v. Hunter, 89 Ill. 392; Edwards v. Love, 94 
N. C. 365; Miles v. Peabody, 64 Ga. 729. 

Nor can the judgment creditor of an executor levy on his com- 
missions in the hands of himself and his co-executor, Adams’s Ap- 
peal, 47 Pa. St. 94. 

A statute limiting the time within which a decedent’s lands may 
be sold in order to pay his debts does not apply to his executor’s 
commissions. Cobaugh’s Appeal, 24 Pa. St. 143. 

An executor’s right to commissions does not in any sense arise 
from contract, but is founded only in statutory enactment, Gaines 
v. Reutch, 64 Md. 517; State Bank v. Marsh, 1 N. J. Eq. (Sax.) 
288; Warbass v. Armstrong, 10 N. J. Eq. (2 Stock.) 263; and does 
not depend upon the rate existing at the testator’s death. For 
commissions are regulated by the law existing at the time the ser- 
vices are rendered by the executor, Gould v. Hayes, 19 Ala. 488; 
Key v. Jones, 52.Ala. 238; Pedrick’s Case, 5 Phila. 478; Ramsay 
v. Ellis, 3 Desauss. 78; Davidson v. Moore, 14 8. C. 251; Turner 
v. Turner, 1 Gratt. 11; Crigler v. Alexander, 33 Gratt. 674; see 
Smith v. Brady, 7 Yerg. 446 ; Glover v. Flowers, 95 N. C. 57. 

But in New York, it seems, by the law as it stands when the ac- 
counts are passed, Dakin v. Demming, 6 Paige 95; Savage v. 
Sherman, 24 Hun 307; see Aspinwall v. Pirnie, 4 Edw. Ch. 410; 
and in Maryland, Gaines v. Reutch, 64 Md. 517: see Owings v. 
State, 22 Md. 116; and in Canada, McMillan v. McMillan, 21 
Grant’s Ch. 369. 

W here a devise was made to two persons for their services as ex- 
ecutors of the will it was held that the title vested in them on their 
qualifying, Booker v. Booker, 5 Humph. 505; and so as to a leg- 
acy given to an executor as such, Theob. on Wills (2d Ed.) 287; 
2 Wms. on Exrs. 1285. 

If, then, as has been shown, the statute says the Orphans’ Court 
shall allow an executor commissions, in its discretion, and public 
policy requires compensation to be made for his services, and our 
own courts have recognized his right thereto, the clause in this will 
which deprives them of compensation is void. 

But it is insisted that, admitting such clause to be void, the 
executors have lost or forfeited their right to commissions by prov: 
ing the will and accepting their fiduciary duties thereunder, or at 
least waived all right to compensation. 

If, however, the clause is void, they cannot be required to elect 
between it and their statutory rights, Kearney v. Macomb, 16 N. 
J. Eq. (1 C. E. Gr.) 189 ; 1 White & Tudor’s Lead. Cas. in Eq. 534. 
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- It has been contended, also, that as these executors have proved’ 
this will they are bound by all of its provisions, and cannot assert 
any right inconsistent with it; and especially if such right be for 
their personal benefit. But one void clause in a will does not in- 
validate the whole instrument, nor can the probate of the will vali- 
date such clause or compel the executor to carry it into effect, 
Patton v. Hope, 37 N. J. Eq. (10 Stew.) 523 note; 1 Jarm. on 
Wills 36; Thomas v. Morisett, 76-Ga, 384. 

Finally, it is said that the claimants have waived their rights 
to statutory compensation. It is true that a person may 
by his acts waive a constitutional or statutory right other- 
wise secured to him, Cooley’s Const. Lim. 181; Coop- 
ers Case, 93 N. Y. 6507; Liebstein v. Newark, 24 N. 
J. Eq. (9 C. E. Gr.) 200; as trial by jury, Hinchly v. Machine, 
16 N. J. L. (3 Gr. 476); Ten Eyck v. Farlee, 16 N. J. L. (1 Harr.) 
348 ; Edwards v. State, 45 N. J. L. (16 Vr.) 419; or prepayment 
of compensation for lands condemned for public use, Jersey City v. 
Fitzpatrick, 36 N. J. L. (7 Vr. 120); ora right to bein court when 
averdict on indictment is rendered, State v. Vansciver, 7 N. J. 
L. J. 268; or the exclusive jurisdiction over a defendant, given by 
statute, Fraley v. Feather, 17 Vr. 429; see Freiknecht v. Meyer, 
39 N. J. Eq. (12 Stew.) 551; or a mechanic’s lien, Weaver v. De- 
muth, 40 N. J. L. (11 Vr.) 238; see France v.’ Netherwood Hotel 
Co.,2 N. J. L. J. 90; or the prior lien of a mortgage first recorded, 
Hendrickson v. Wooley, 39 N. J. Eq. (12 Stew.) 307; or the 
statute of limitations, Quick v. Corlies, 39 N. J. L. (10 Vr.) 11; 
Shreve v. Joyce, 36 N. J. L. (7 Vr.) 44; ora judgment debtor's 
right to exemption from execution, Muir v. Howell, 37 N. J. Eq. 
(10 Stew.) 40 note ; Conway v. Wilson, 44 N. J. Eq. (17 Stew.)—. 

But as such waiver is founded on estoppel it must be made with 
a knowledge of the party’s rights, Browning v. Rittenhouse, 38 
N. J. L. 9 Vr.) 279; Broom’s Max. 262. And waiver does not 
arise from mere inaction. Roumage v. Insurance Oo., 13 WN. J. L. 
(1 Gr.) 110; see Griffin v. Mills, 39 N. J. L. (10 Vr.) 587 ; unless so 
long continued as to amount to laches. Thus an executor, after 
passing his accounts for several years, cannot renounce a legacy 
given to him for compensation, and claim the usual commissions, 
Freeman v. Fairlie, 3. Meriv. 24; Arthur v. Nelson, 1 Dem. 337; 
or a legacy given to him for services rendered the testator during 
his lifetime, Smith-v. Furnish, 70 Cal. 424; Syme v. Badger, 92 
N. C. 706. 

An administrator may waive his right to commissions by an 
agreement to that effect with the next of kin, Bate v. Bate, 11 
Bush 639 ; Matter of Hopkins, 32: Hun 618 ; or an executor with 
the legatees, Jackson v. Jackson, 3.N. J. Eq. (2 Gr.) 96, 113; Me- 
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Caw v. Blewit, 2 McCord’s Ch. 90, 103; Ridley v. Gittings, 2 Harr. 
& Gill. 58 ; or a trustee with his cestui que trust, Barry v. Barry, 1 
Md. Ch. 20; ora guardian, by such a stipulation with the court, 
Manning v. Baker, 8 Md. 44; or with the infant’s father, Mc- 
Knight v. Walsh, 23 N. J. Eq. (8 C. E. Gr.) 186; 24 N. J. Eq. 
C. E. Gr.) 498; or the treasurer of a church vestry, by never having 
made any charge and by having entered on the minutes of the 
vestry, which he kept, the thanks of the vestry for his gratuitous 
services, Vestry v. Barksdale, 1 Strobh. Eq. 197. 

An executor, however, does not waive his right to commissions, 
because he did not intend to charge for his services when rendered, 
and so testified, King v. Whiton, 15 Wis. 684; and more than a 
mere declaration of an intention not to charge commissions must 
be shown, Porter’s Estate, 10 W. N. C. (Pa.) 276; McCawley’s 
Estate, 14 W. N. C. (Pa.) 260; and so as to a similar gratuitous 
remark by a guardian, Cunningham v. Pool, 9 Ala. 615; Alsop v. 
Barbee, 14 B. Mon. 526; nor does an executor, by waiving his 
commissions for past services, deprive himself of compensation for 
subsequent services. Denmead v. Denmead, 62 Md. 321; nor by 
paying over all the income of the estate to the tenant for life, 
Mount’s Case, 2 Redf. 405; Wister’s Appeal,5 W. N. C. (Pa.) 
373 ; see McCawley’s Estate, 14 W. N. C. (Pa.) 260 ; Danly v. Cum- 
mins, 31 N. J. Eq. (4 Stew.) 209. 

One of the executors, Isaac Davis, makes no claim for commis- 
sions, so far as appears, but his silence, if it can be construed as a 
waiver at all, affects only himself, for one executor cannot waive 
another’s right to commissions, Porter’s Estate, 10 W. N. C. (Pa.) 
276 ; see Fytche v. Fytche, L. R. 7 Eq. 494. 

An executor, however, cannot be said to be in laches, or to have 
waived his claim to compensation when he asserts his right thereto 
on his final accounting, for, by our statute (Rev. 776, Sec. 110), 
where the receipts exceed $50,000, commissions are to be allowed 
‘-on the final settlement of their accounts ;’ and so hold the cases: 
Mathis v. Mathis, 18 N. J. L. (8 Harr.) 63, 70; Tucker v. Tucker, 
33 N. J. Eq. (6 Stew.) 235; 34 N. J. Eq. (7 Stew.) 292; Wilson v. 
Staats, 33 N. J. Eq. (6 Stew.) 582: Jackson v. Reynolds, 39 N. J. 
Kq. (12 Stew.) 313; McKnight v. Walsh, 24 N. J. Eq. (9 C. E. Gr.) 
498 ; Lathrop v. Smalley, 23 N. J. Eq. (8 C. E. Gr.) 192; and such 
a settlement is final, although other property may come into the 
accountant’s hands hereafter, Pomeroy v. Mills, 37 N. J. Eq. 
410 Stew.) 578, as in the case under consideration after the widow’s 
decease. 

James Severs and George Price, so far as appears, have executed 
their duties with fidelity ; no exceptions have been filed to their 
account ; there is no evidence whatever as to their having waived 
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their right to commissions by stipulation with the testator or by 
agreement with the legatees or otherwise ; and they have asked for 
the allowance of their commissions upon the filing of this their 
first and final account. 

For these reasons we think that James Severs and George Price 
are entitled to commissions for their services on behalf of this 
estate, and a day may be assigned for hearing an application to fix 
the amount reasonably due them. 


NEW JERSEY COURT OF ERRORS AND APPEALS. 





(Notes of Decisions Rendered Jan.’ 21, 1889.) 


BEN]. W. ARNOLD, ASSIGNEE, ETC., v. JOHN W. HAGEMAN, ET AL. THE SAME v 
THE SECOND NATIONAL BANK OF RED BANK. 


Distribution Among Partnership Creditors—Transfer of Part- 
nership Interest Cannot be Rescinded if Induced by State- 
ments which were honest at the time when Made—Fraud— 
Equity of Partnership Creditors—Consideration. 

Mr. Collins for appellant. 

Mr. Hartshorne for Hageman & Fielder. 

Mr. Applegate for The Second National Bank. 

Dixon, J.: 1. A person bona fide and casually told his partner 
that he was worth $30,000 above his debts. Afterwards he pur- 
chased his partner’s interest in the partnership, agreeing to indem- 
nify him against the firm debts. Subsequently it appeared that in 
fact his debts exceeded his assets. Held, that the partner had no 
right to consider the statement as entering into the negotiations for 
the purchase, and could not, because of its inaccuracy, rescind the 
transfer. 

2. Such a transfer may not be rescinded on the ground that the 
purchaser turned out to be unable to fulfill promises which he hon- 
estly made during the negotiations for the purchase. 

3. If the circumstances show that one partner is buying out the 
interest of his copartners for the purpose of securing the partner- 
ship property to pay his individual creditors, and those circum- 
stances are known to the copartners, they have no standing to im- 
pugn the transaction on that account. 

4. Upon discovery of fraud, which has induced a contract, the 
defrauded party must promptly elect whether he will rescind or 
not ; and if he then evinces an intention not to rescind, the contract 
becomes, as to him, irrevocably established. 

5. The practice in equity of applying partnership property first 
to the liquidation of partnership debts, rests upon the presumed 
intention of the partners themselves, and is primarily considered 
as their right against each other. Consequently, if by their agree- 
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ment the partnership be dissolved and the ‘property be assigned to 
one of their number, or to a stranger as his own, without reserva- 
tion of the right, the right would ordinarily be gone and the prac- 
tice would be pursued. 

6. Out of this right of partners infer se se has sprung the cor- 
responding equity of partnership creditors. 

7. Generally speaking, this equity of creditors continues only so 
long as the rights of the partners. When the partners have put an 
end to their own rights, with intent to hinder, delay or defraud 
the partnership creditors in pursuit of this equity, then this equity 
of creditors may still remain. 

8. If a firm and all its members be insolvent, and the insolvency 
be patent to all the members, a transfer of the partnership prop- 
erty to one of the firm will be considered as made with intent to 
hinder, delay or defraud the firm creditors. 

9. A voluntary conveyance of all the firm property to one of 
the partners is invalid as against existing firm creditors. 

10. A covenant from which the covenantor may be relieved. on 
account of the failure of a transfer for which it was made, is not a 
good consideration within the statute of frauds. 

11. All assignment for the benefit of creditors, made by a part- 
ner to whom all the partnership property has been transferred in 
fraud of partnership creditors will be treated in equity as assign- 
ment of that property for the benefit of partnership creditors in 
preference to the individual creditors of the assignor, when it 
appears that these latter creditors, before proving their debts under 
the assignment, were apprised of the circumstances which disclosed 
the fraud practiced upon the partnership creditors. 

12. An assignment for the benefit of creditor is not invalid un- 
der the statute of frauds because as a necessary incident to the 
execution of the trust it delays creditors and prevents their obtain- 
ing preferences by judgment. 

13. Upon a bill filed by a parnership creditor to secure for him- 
self a lien by execution upon partnership assets, it appeared that 
the complainant was entitled only to have those assets ratably dis- 
tributed among all partnership creditors. Held, that as the bill 
brought in the necessary parties, stated the necessary facts and 
contained an appropriate prayer, the decree might be so framed as 
to secure such distribution. 

DepvE, J., dissented orally, and stated that he concurred in so 
much of Mr. Justice Dixon’s opinion holding that the decree 
should be reversed, but that he did not concur in that part of -the 
opinion which gives creditors the right to come in. He also con- 
curred as to the rights of partnership assets and credits and voted 
to reverse decree and ‘dismiss ‘the bill. 
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_ MaatE, J., stated that he agreed with Mr. Justice Depue, and 
that he would file his reasons. 

, Decree unanimously reversed; to retain the bill and give the cred- 
itors the relief asked, 9; to dismiss the bill, 6. 





JOSEPH P. COKE v. JACOB F. SHULL. 


Deed or Bill of Sale May in Equity be Adjudged a Mortgage— 
| Parol Evidence. 


Mr. French and Mr. 8. H. Grey for appellant. 

Mr. Pancoast for respondent. 

Dixon, J.: 1. A deed or bill of sale, absolute on its face, may 
in equity be adjudged a mortgage, and such adjudication may rest 
on parol evidence, showing the actual intention of the parties at 
the time of the transaction that the instrument should constitute 
security for the payment of money or for the performance or non- 
performance of some other act. 

2. To covenant a decree that a writing absolute on its face was 
intended to operate as a mortgage only, the parol evidence mus be 
clear, unequivocal and convincing, or the presumption that the 
instrument is what it purports to be must prevail. 





THE DELAWARE BAY AND CAPE MAY RAILROAD COMPANY v. EDWIN MARKLEY. 


Receiver, Power to Appoint a, Vested in the Court of Chancery, 
not with the Chancellor in his Personal Capacity—Jur- 
isdiction of Vice Chancellor—Seaside Railroads Exempt 
Srom Necessity of Running Trains as Required by General 
Law. 


Mr. H. W. Hdmiinds and Mr. S. H. Grey for appellants. 

Mr. William T. Hilliard for respondent. 

BEASLEY, Ch. J.: The act, Rev. 834, p. 42, authorizing the Chan- 
cellor to appoint a receiver if a railroad neglects to run daily 
trains, confers such powers upon the Court of Chancery and not 
upon the Chancellor in his personal capacity. 

The Chancellor can refer, in the ordinary course, such matter to 
the Vice Chancellor and to a master for hearing and an advisory 
opinion. 

A Vice Chancellor cannot entertain jurisdiction on a case except 
when referred to him by general or special order. But when the 
case was heard by the Vice Chancellor without objection, and the 
Chancellor adopted his advice, a special decree held it was too late 
to raise on appeal the question as to the Vice Chancellor’s right to 
hear the case. In the present case the appellant has clearly shown 
that it was one of the kinds of road described in the act authorizing 
the construction of railroads at seaside resorts. The statutory pro- 
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viso which excepts certain specified railroads from its operation, 
is retrospective, and includes railroads built before its enactment, 
and is not unconstitutional, for such seaside railroads constitute a 
class by themselves, and consequently legislation touching them 
alone is valid. 


ADAM P. WARE tv. WILLIAM C. LIPPINCOTT, 
Interest. 


Mr. John W. Westcott for appellant. 

Mr. P. L. Voorhees for respondent. 

On appeal from conclusions filed by Brrp, V. C.. 

GARRISON, J.: E, in his lifetime, sold a lot of land to W, re- 
ceived one hundred dollars cash on account and agreed in writing 
that when the deed was delivered he should give his note for ‘‘fifty- 
eight dollars additional.”’ E died and his heirs refused to convey 
upon tender of W’s note for $58, claiming interest thereon also. 

fleld, that interest flowed from the note, not from the contract 
to convey, and that as E, in his lifetime, had neither obtained nor 
demanded the note, he could not have required interest, and that 
his heirs stand in no better position. 





BARTON v. McCULLOUGH. 
Appeal from Interlocutory Decree. 


On motion to dismiss the appeal taken from an interlocutory 
decree because not taken within the forty days prescribed by rule. 

BEASLEY, Ch. J.: Upon filing the notice of appeal the case is 
ipso facto placed within the control of this court. The Chancellor 
may proceed to a final decree, notwithstanding an appeal from an 
interlocutory order in the same cause. 

Motion refused. 


DAVID R. REED v. D. SNOWHILL. 
Surrender of Lease—Repairs—Landlord and Tenant— Waste. 


ScouppDER, J.: Where a landlord accepts a surrender of the lease 
by his tenant before the expiration of the term he cannot there- 
after sue the tenant for a breach of covenant as to the repair and 
condition of the demised premises, because the tenant cannot law- 
fully re-enter the premises after such surrender to make such 
repairs. A separate action must be brought to determine the 
question of waste. It cannot be brought up in this suit. 

Judgment unanimously reversed. 








COURT OF ERRORS AND APPEALS, 


8. ALPAUGH, ET AL, v». WILLIAM WOOD, ET AL. 
Contract for Salary— Recoupment. 


The complainants alleged that the defendants, who are manufac- 
turers of pottery wares in the city of Trenton, employed them as 
superintendents at a certain yearly salary for five years. They 
claim that they did not receive the amount promised, and that the 
contract was broken. In the Court of Chancery the decision was 
in their favor, and it is this decision that is appealed from. The 
appellants claim that the work done by the appellees was not as 
good as they declared it would be, and that they lost large sums 
of money thereby. Court holds that $2,000, the amount contracted 
for for each year, should be paid to them, but inasmuch as recoup- 
ment for the alleged damages cannot be tried in the Court of Chan- 
cery, and an issue at law is necessary to determine whether such 
damages exist, and secondly its amount, the payment of this 
money is stayed until the alleged damages may be proved. 


PHILLIPS v, PULLEN. 
Injunction to Stay Proceedings at Law in Personal Actions. 


On appeal from the order of the Court of Chancery dismissing 
the bill filed to restrain the collection of a judgment at law and 
extending the restraining clause until disposed of by the court to 
modify the restraining clause of the said order, so as to enable 
Pullen to proceed in the collection of a judgment obtained at the 
May ‘l'erm of the Mercer Circuit. 

Bras ey, Ch. J., held that the 80th section of the Chancery act 
was obligatory, and no injunction could be issued by the Chancel- 
lor to stay proceedings at law in any personal action after verdict 
or judgment without a deposit or bond, and that upon an order to 
show cause why ay injunction should not issue, being granted by 
the Chancellor, an ad interim stay could not be issued without a 
bond or deposit. 

The court directed that unless a deposit were made or bond given 
within twenty days the injunction should be dissolved. 


WILLIAM T. BAILEY v. CATHARINE SCHINTZIMS. 
Mandatory Injunctions, when Granted. 


SouppER, J.: On bill and affidavits and oral evidence heard be- 
fore a Vice Chancellor, he issued a mandatory order restraining 
defendants from filling up and obstructing flow of water in water- 
ways and diverting them so as to cause waters to overflow adjoin- 
ing lands, etc. The appeal was taken from this order. 
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Mandatory. injunctions willbe granted only on final hearing, 
except in cases where an injury to an easement may occur. 
The injunction order in this case must be reversed. 





Harrington Township: Road Commissioners v. White. Error. 
No opinion. Judgment affirmed unanimously. 

Thomas v. Hartshorne. Appeal from Bird, V. C. Reed, J. 
Decree reversed unanimously. 

Waddington v. Buzby. Appeal from Prerogative Court. Scud+ 
der, J. Decree reversed, 11 to1. Knapp. J., dis., voting to affirm. 

Paul v. Dod. Appeal from Chancellor. No opinion. Decree 
affirmed unanimously. 

Parker v. Parker. Appeal from Bird, V. C. Decree affirmed, 
13 to 1. Patterson to reverse. 

Ross v. Stevens. Appeal from Van Fleet, V. C. No opinion. 
Decree unanimously affirmed. 

Farley v. Handley. Error. No opinion. Judgment affirmed 
unanimously. 

Rouner v. Conlon. Appeal from Chancellor. No opinion. De- 
cree affirmed unanimously. 

Aldridge v. Hssex Public Road Board. Error. Dixor, J. Re- 
versed unanimously. 

Kennedy v. Kennedy. Appeal from Bird, V.C. No opinion. 
Decree unanimously affirmed. 

Leeds v. Gifford. Appeal from Van Fleet, V.C. No opinion. 
Decree unanimously affirmed. 

Allantic City v. Reed, Pros. Error. Certiorari. Motion for 
rehearing refused. 

Burk v. Hand. Appeal from Bird, V.C. VanSyckel, J. De- 
cree reversed unanimously. 

Buck v. Hudson County Freeholders. Error. Chancellor. 
Judgment reversed unanimously. 

McDermott v. Hudson County Freeholders. Decree reversed 
unanimously. 

The Germania Savings Bank of Jersey City v. Hudson County 
Freeholders. Decree reversed unanimously. 

Champion v. Hinkle. Decree reversed. The opinion will be 
published in full next month. 





MISCELLANY. 


MISCELLANY. 


LEGAL BILLS INTRODUCED, 


Among the bills introduced into the Legis- 
lature of New Jersey at this session up to 
the time when we went to press are the 
following relating to legal matters: 


ASSEMBLY BILLS. 


No. 17, by Mr. Feeney. Relates to for- 
feited recognizances. (Revision of Laws.) 

No. Ig, by Mr. Feeney. Amends the act 
fur the punishment of crimes. (Revision of 
Laws.) 

No. 23, by Mr. Harris. Fixes justices’ fees 
in criminal cases. (Revision of Laws.) 

No. 24, by Mr. Harris.. Repeals an act 
relative to crimes. (Judiciary.) 

No. 25, by Mr. Haines. Repeals the 
**Dunn act”’ relative to the admission of 
candidates for examination for attorney’s 
license. (Judiciary.) 

No. 26, by Mr. Haines. Requires that 
twenty days’ notice be given prosecutors of 
applications to Court of Pardons for a par- 
don of any criminal. (Revision of Laws ) 

No. 29, by Mr. Bale. Five per cent. ine 
terest bill. (Judiciary.) 

No. 31, by Mr. Kalisch. Requires the 
Supreme Court, at its next term, to appoint 
one of its number to revise and amend the 
rules and provisions governing the practice 
of law, such revision to have the same force 
as statutes passed by the Legislature. (Ju- 
diciary. ) 

No. 33, by Mr. O'Neill. 
relative to the punishment of crimes. 
porations. ) 

No. 49, by Mr. Farrell. Makes it obliga- 
tory on County Clerks to keep minutes of 
the proceedings of all courts of which they 
are clerks by virtue of their office. (Ju- 
diciary.) 

No. 54, by Mr. Kalisch, Provides for the 
reprinting of 1,000 copies of the session laws 
of the state from 1702 to 1847. (Judiciary.) 

No, 56, by Mr. Marsh, Provides that in 
any civil suit either party may offer evidence 
to contradict any witness offered by such 
party, (Judiciary.) 


Repeals an act 
(Cor- 


No. 59, by Mr. Harris. Provides for the 
election of constables for aterm of three 
years at a salary of $300 annually. (Ju- 
diciary.) 

No. 60, by Mr. Harris. Provides for trial 
by jury of any person charged with violating 
the provisions of the Oleomargarine act. 
Also gives appeal to the Common Pleas 
Court. (Judiciary.) 

No. 61, by Mr. Harris, Fixes salaries of 
President or Law Judges, as follows: Coun- 
ties of 39,000 population or less, #1,500; be- 
tween 39,000 and 59,000 population, $2,000; 
between 59,000 and 69,000, $2,700; between 
99,000 and 79,000, $3,000; 79,000 to 89,000, 
$3,500; 89,000 to 99,000, $3,900; 99,000 
to 109,000, $4,300; 109,000 to 119,000, 
$4,700; 119,000 to 129,000, $5,100; 129,000 
to 13y,000, $5,500; and $5,900 in counties 
of over 139,000 inhabitants. (Judiciary. ) 

No. 64, by Mr. Heppenheimer. Requires 
contracts for the conditional sale of personal 
property to be recorded. (Judiciary.) 

No. 73, by Mr. Patterson. Gives to 
county clerks a fee of $5 for every license 
granted by the Court of Common Pleas. 
(Revision of Laws.) 

No. 78, by Mr. Fagan. Repeals the right 
of appeal from justices’ court to district court, 
the appeal to be taken direct to Common 
Pleas Court. (Revision of Laws.) 

No. 79, by Mr. Feeney (by request). 
Makes it illegal for any corporation to make 
contract with its employes exempting such 
corporation from liability for injuries to the 
employe caused by other employes, (Revision 
of Laws.) 

No. 82, by Mr. Norton. Makes it illegal 
to have any running or trotting of horses, ex- 
cept in the months of May, June, July, Au- 
gust, September and October of each year. 
Penalty $500 or one year in imprisonment, 
or both. (Judiciary. ) 

No. 90, by Mr. Kalisch Allows a gen- 
eral exception to be taken to the charge of 
a judge to the jury in any criminal trial with- 
out specifying what part of the charge is ex- 
cepted to, and all errors in such charge shall 
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be reviewed by the higher court. (Revision 
of Laws.) 

_ No. gt, by Mr. Heppenheimer. Taxes 
the real and personal property of every cor- 
poration the same as if owned by an individ 
ual. (Municipal Corporations.) 

No. 92, by Mr. McDermit. Amends the 
law relating to divorces, so that parties 
actually residents of the state where any 
desertion or adultery complained of took 
place, may apply; also if either party was a 
resident at such time and continued a resi 
dent for two years thereafter. (Judiciary.) 

No. 94, by Mr. Smith. Authorizes the 
sale of any article upon which any workman 
may have a lien, or any lien may be placed 
thereon for labor or materials, and the same 
be sold in ten months after the debt therefor 
became due. (Revision of Laws.) 

No. 99, by Mr. McDermit. Amends the 
practice relative to bringing suits for dam- 
ages in cases where death is caused by any 
wrongful act, neglect or default. (Judiciary.) 

No. 104, by Mr. A. A. Higgins. Vali- 
dates certain sales of lands under judicial 
proceedings. (Judiciary. ) 

No, 106, by Mr Voorhees. Regulates 
the continuance of investments by executors, 
guardians and trustees (Judiciary. ) 

No. 107, by Mr. Marsh. Amends the 
Orphans’ Court practice. (Judiciary.) 

No. 111, by Mr. Kalisch. Provides that 
no constitutional officer having judicial or 
discretionary power shall be deprived of any 
fee or emolument. (Judiciary.) 

No. 113, by Mr. Harris. Amends the act 
Jelative to the maintenance of bastard chil- 
dren, (Revision of Laws, ) 

No 114, by Mr. Harris. Gives constables 
five per cent. commission on all delinquent 
taxes collected by them. (Judiciary. ) 

SENATE BILLS. 

No. 10, by Mr. Martin. Making bills of 
lading and all documents of title negotiable, 
etc. (Judiciary.) 

No. 13, by Mr. Pfeiffer. Providing that 
the terms of present district court judges 
shall expire on April 1 next, and that there- 
after such judges shall be appointed by the 
Governor, with the consent of the Senate, for 
five-year terms. (Judiciary.) 

No. 15, by Mr. Baker. Providing that 
grand jurors. shall receive the same compen- 


sation as petit jurors. (Municipal Corpora- 
tions.) 

No 19, by Mr. Leaming. Requiring the 
prosecutor to enter an acknowledgment 
wherever fines and costs have been paid in 
the supreme or county courts. (Judiciary.) 

No 20, by Mr. Thompson. Vacating 
public roads that have not been in use for ten 
years. (Revision of Laws.) 

No 22, by Mr. Edwards. Authorizing 
the redrafting of worn-out maps on file in 
county clerks’ offices. (Judiciary.) 

No. 25, by Mr. Cranmer. Making void 
the lease of any house which the lessee shall 
use for purposes of prostitution or assigna- 
tion. (Miscellaneous Business. ) 

No. 29, by Mr. Newell. Allowing appli- 
cants for license in any court to make appli- 
cation on any day of the session and to have 
them disposed of. Where an application is 
refused any of the signers may again sign. 
(Miscellaneous Business. ) 

No. 29, by Mr. Adrain 
appointment of two detectives by the prose- 


Authorizing the 


cutor in every county having over 56,000 
population. (Revision of Laws.) 

No. 30, by Mr. Edwards. Allowing guar- 
dians five per cent. of the value of infants’ 
estates when the estates amount to over 
$20,000, (Judiciary. ) 

No. 31, by Mr. Edwards. Supplement to 
the act to establish use of local indexes for 
public records relating to land in certain 
counties. (Judiciary.) 

No. 33, by Mr. Adrain. Authorizing re- 
assessment and adjustment in cases where 
the first assessment for street improvements 
has been set aside as i!legal or irregular. 
(Revision of Laws. ) 

No. 38, by Mr. Pfeiffer. Giving the Or- 
phans’ Court the same power as the Court of 
Chancery in the distribution of an estate 
under a wil], but reserving the right to ap- 
peal to the Prerogative Court within twenty 
days after the distribution. (Judiciary.) 





DIVORCES IN ENGLAND. 





Mr. Gladstone will have plenty of facts 
and figures to consider in his study of divorce. 
Since the Divorce Act was adopted by Par- 
liament thirty years ago there have been no 
less than 13,022 suits brought under it; and 
in 7,295—more than half—the court has put 
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asunder those whom the Church alleged God 
had joined together. This is not a good 
showing for England. Worse still does it 
appear when the three decades of divorce 
are compared with each other. In the first, 
1858 to 1867, there were 2,188 applications 
for divorce. In the second, 1868 to 1877, 
there were 3,272, an increase of about 50 
per cent. In the third, 1878 to 1887, there 
were 4,761, an increase of about 75 per cent. 
In the next decade the increase will be, say 
the lawyers, fully too per cent. Perhaps 
Mr. Gladstone will be able to determine 
whether these figures reveal the evil effects 
of the Divorce Act or demonstrate ‘the ne 
cesssity there was for its enactment. At 
any rate, he will scarcely need to seek for 
information outside his own country.—M. Y. 
Trihune, Jan. 15, 1889. 





OBITUARY. 





JOHN H. MEEKER. 


Judge Meeker was in his office as usual on 
Saturday, Jan. 19, and on Monday morning 
we were startled with the sad news that he 
was dead. On Sunday morning, while sitting 
in a chair in his library, he was stricken with 
paralysis and in the evening he passed quietly 
away. His sudden death made a profound 
impression and his loss is felt as a personal 
sorrow by many members of the Essex Bar, 
both young and old. Mr. Meeker was the 
son of Samuel Meeker and was born near 
Rahway in 1823. He studied in Yale 
College with Chancellor Runyon and Mr. 
A. Q. Keasbey, and was graduated in 1842. 
He was admitted to practice as an attorney 
in July, 1846, and took his counsellor’s 
license in February, 1878. He studied law 
with Amzi Armstrong and A. S. Hubbell, 
and practiced always in Newark, being en- 
gaged for the most part in a quiet office prac- 
tice and the duties of master and examiner 
and Commissioner of the Supreme Court and 
the U. S. Circuit Court. 

It was truly said of him by members of the 
Essex Bar in the resolutions adopted on the 
occasion of his death ‘ that in the daily walks 
of life he was always kind and courteous; in 
his intercourse with the Bar he was ever 
manly and true; and in his official capacity 
as a Judge of the Court of Common Pleas of 


this county, and an officer of the Court of 
Chancery of this State, he was invariably 
just and upright.” 

We need only to add the words of Chan- 
cellor Runyon in seconding the resolutions. 
He said that in all his long acquaintance 
with Judge Meeker he had found him a true 
friend, a frank and sincere gentleman, and 
an honorable member of an honorable pro- 
fession. His word was as good as any1inan’s 
bond. He was above all dissimulation. 
In all things he bore himself asa man, His 
integrity was unquestioned in his judicial and 
private life. There was never a word against 
him. He was a fair and justman. Towards 
his clients he acted with fidelity. No inter- 
est committed to his hands was treated with 
inattention. As a Judge he bore himself 
well and faithfully. He was upright’ and 
just. The members of the Bar have losta 
friend and the community a good citizen. 





NEW COURT RULES. 





A number of new court rules have just 
been promulgated. The most important are 
those of the Court of Chancery. One pro- 
vides that whenever money shall be paid to 
a master of the court, or come to his hands 
undisposed of, pursuant to an order or decree 
of the court, for the space of three mouths, 
the said master shall, unless the Chancellor 
shall otherwise specially order, pay the 
money to the Clerk, who shall deposit it in 
the depository of the funds of the court, to 
the credit of the cause to which it belongs, 
and the said money shall thereafter remain 
in said depository subject to the order of the 
Chancellor. 

The other Chancery rule provides that no 
corporation entitled by law to execute trusts 
or to act as administrator, guardian, receiver, 
or trustee shall be appointed to such office 
until it shall have createda fund to be specifi- 
callyjset apart for and devoted to specially 
securing its liability in such.capacities of 
trust and yconfidence in accordance with the 
law, and shall have deposited with the Regis- 
ter of the Prerogative Court sureties which 
shall represent the said fund, and shall, be- 
fore its appointment to any office, present to 
the Chancellor a statement, under oath, of 
its president or cashier, that the fund has 





been set apart according to law. The cor- 
poration appointed to such office shall also 
give bond, but without surety, similar to the 
bond that a natural person would be obliged 
tu give. 

One of the Orphans’ Court rules requires 
that the notice required to be given by sec- 
tions 59 and 82 of the Orphans’ Court act 
shall be given by setting up and publishing 
a notice stating that the order has been made, 
at what time (its date), on whose application, 
in what court and what directions are there- 
' by given, and not by setting up and publish- 
ing a copy of the order. 

Another rule to be observed in the Or- 
phans’ Court is word for word the same as 
the rule of the Court of Chancery concerning 
corporations as trustees. 

The same rule has also gone into effect in 
the Prerogatiye Court. 





PASSAIC COUNTY BAR ASSOCIA- 
TION. 


A meeting was recently held at Paterson 
for the purpose of forming the Passaic Coun- 
ty Bar Association. The meeting was at- 
tended by about thirty-five out of the sixty 
members of the Bar, and those absent re- 
ported that they were favorable to the pro- 
ject. Judge Scott was elected Chairman and 
Mr. William Nelson Secretary. It was 
unanimously resolved as the sense of the 
meeting that a Bar Association be formed. 
The Chairman appointed Messrs. Peter Ryle, 
Dewitt C. Bolton and ex Judge Van Cleve as 
a Committee on Organization, and Messrs. 
James H_ Rogers, William I. Lewis, Prose- 
cutor William B Gourley. Munson Force 
and C. M. Rust of Passaic as a Committee 
on Constitution and By-Laws. 

There will be another meeting shortly, 
when the organization will be completed. 





EXAMINERS FOR FEBRUARY 
TERM. 


The counsellors’ examiners at the next 
term will be Messrs. Joseph Thompson, Rob- 
ert H. McCarter and Edward S. Atwater, 
and the examiners of applicants for the attor- 
ney’s license will be Messrs. Gilbert Collins, 
John R. Emery and Edmund B. Leaming. 


a 
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A UNIQUE TRIAL, 


Probably the most unique trial on record 
in the Union Circuit Court took place yes- 
terday afternoon. It was the suit of James 
Koll v. Adelaide A. Hanson. The proceed- 
ings were remarkably short and were sub- 
stantially as follows : 

Judge Van Syckel to Sheriff—‘Call a 
jury.” 

About five minutes was devoted to swear- 
ing the jury. 

Mr. Robert G. Bell, plaintiff’s attorney— 
“ T will make no opening. Take the stand, 
Mr. Roll.” 

Roll’s testimony—“I loaned defendant 
$55 without any paper.” 

Mr. Bell—* That is our case.” 

Defendant’s attorney—‘“‘No opening. 
Take the stand, Mrs. Hanson.” 

Defendant’s testimony—‘ Roll did not 
loan me $55.” 

Defendant’s attorney —‘‘ That is our case.” 

Judge Van Syckel—** Will you sum up, 
gentlemen ?” 

Mr. Bell —‘*I do not care to, your honor.” 

Defendant’s Attorney—‘‘ I will leave it to 
the jury.” 

Judge Van Syckel to jurors—‘* The court 
will leave it to you, too, gentlemen. Swear 
an officer ” 

This unique charge caused much merri- 
ment. The jury retired and soon filed back 
into the court room with a verdict for the de- 
fendant.—Ziizabeth Journal. 





BOOK NOTICES, 


HvuBBELL’s LEGAL DIRECTORY For Law- 
YER’S AND BUSINESS MEN A synopsis of 
the Collection Laws and Times of Holding 
Courts throughout the United States and 
Territories, for the year commencing Oct. 
I, 1888, etc., etc., by 7. H. Hubbell, New 
bo : The Hubbell Legal Directory Co., 
1888. 


This is the oldest and, we believe, the 
best of the books which contain synepses of 
the laws as well as the names of attor- 
neys throughout the country and the court 
calendars of the various states. There is a 
new edition each year with corrections made 
from the latest statutes. This is the nine- 
teenth volume edited by Mr. Hubbell and 
profiting by his experience each volume 
seems to be a little better than the last. 
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